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Our campaigning position on Covid 19 is: 
 
• teaching this term should be online wherever possible; 
• all our sectors need emergency funding now 
 
 
The individual rights of employees 
 
In normal times the most effective way to protect the rights of individual union members to work in a 
healthy and safe environment is through the collective strength of union representation and through 
direct engagement with employers.   
 
Members do have individual rights in law, and trade unions can lawfully give their members 
information about these.   
 
The individual right most commonly cited is Section 44 (and the associated Section 100) of the 
Employment Rights Act 1996 the so-ŎŀƭƭŜŘ ΨǎŜǊƛƻǳǎ ŀƴŘ ƛƳƳƛƴŜƴǘ ŘŀƴƎŜǊΩ ǇǊƻǾƛǎƛƻƴΦ 
 
 
 
Serious and imminent danger 
 
S.44 ERA provides, as far as is relevant: 
 
44 Health and safety cases. 

(1) An employee has the right not to be subjected to any detriment by any act, or any deliberate 

failure to act, by his employer done on the ground that— 

……… 

 

(d) in circumstances of danger which the employee reasonably believed to be serious and 

imminent and which he could not reasonably have been expected to avert, he left (or 

proposed to leave) or (while the danger persisted) refused to return to his place of work or 

any dangerous part of his place of work, or 

http://www.legislation.gov.uk/ukpga/1996/18/contents




¶ assess which staff and learners will be able to recommence face-to-face learning at this 

stage, including identifying and communicating with those who cannot attend due to 

shielding requirements, and those who have concerns or anxieties about attending 

¶ clearly communicate expected behaviours to learners including social distancing 

requirements; hygiene requirements; what to do if they feel unwell; what to do if 

they have concerns or anxiety; and what would happen if they do not comply with 

requirements 

¶ for employed learners including apprentices, confirm with employers that appropriate 

hygiene and social distancing arrangements are in place 

¶ consider how social distancing and hygiene requirements should be reflected in 

disciplinary policies and that learners are made aware of any consequences of 

noncompliance with social distancing requirements 

¶ consider travel to and from learning centres 

¶ determine cleaning requirements prior to and after re-opening 

¶ consider timetabling, including staggered opening hours and break times 

¶ continue online learning for those unable to physically attend at this stage, and 

blended learning for those who are attending their college or training centre for part of 

the time; and 

¶ secure alternative arrangements for assessment and progression for those unable 

to physically attend. 

 

In addition to these expectations on providers the employers and the joint trade unions 

have agreed a set of specific protocols dealing with employers' health and safety 

obligations: https://www.ucu.org.uk/media/10934/Agreed-FE-Wales-

workplace-return-protocols/pdf/covid-19_walesfe_protocols.pdf 

 

Colleges are able to stay open at Level 4. However, colleges in Wales have made an 

agreement that they will move to online-only provision for the week 4-8 January. 

Students scheduled to take exams or assessments during this week can attend college to 

do so. Work-based learning, including apprenticeships can continue as normal at alert 

level 4. 

 

UCU continuously calls for: 
 

¶ All risk assessments in workplaces to be produced in consultation with union representatives and 

actions to guarantee safe working agreed with unions
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however need to make it absolutely clear in any communication that the union is merely providing 
ƛƴŦƻǊƳŀǘƛƻƴ ŀǎ ǘƻ ƳŜƳōŜǊǎΩ ƛƴŘƛǾƛŘǳŀƭ ǊƛƎƘǘǎ ǳƴŘŜǊ ǎǎΦ пп ŀƴŘ мллΦ ¢Ƙŀǘ ƛǎ ǎƻƳŜǘƘƛƴƎ ǘƘŀǘ ŀƴȅ ǘǊŀŘŜ 
union must be permitted to do, iƴ ƻǊŘŜǊ ǘƻ ǇǊƻǘŜŎǘ ƛǘǎ ƳŜƳōŜǊǎΩ health and safety.   
 
To this extent, the utility of s.44 to trade unions is limited, and from the trade union perspective does 
carry some serious potential exposure to legal retaliation from employers.  
Employees may invoke their individual rights at any time, whether they are union members or not, and 
whether their union has advised them to do so or not. If they are a union member and they are 
disciplined by their employer for doing this, they will have the same right to representation and 
support as they always do.  
 
If a union proactively advises its members to invoke their individual rights, as some education unions 
have done in the case of school reopenings, it exposes itself to a risk of legal action from each of the 
employers affected by its advice. 
 
!ƴȅ ǳƴƛƻƴΩǎ Řecision to do this will only be taken with great care and extensive discussion, and as an 
absolute last resort. It will depend on a range of political, scientific and other factors: for instance, 
whether line managers and employers are likely to discipline members who invoke those rights; 
whether employers are likely to take legal action against the union; the urgency of the situation; the 
availability of other options for protecting members; current scientific advice about the relevant 
hazards; different situations in different workplaces and sectors where the union has members; and 
the scale of the benefits to health and safety of members and the general public that can be won by 
forcing any change. 
 
¦/¦Ωǎ Ǉƻǎƛtion is constantly being kept under review and we will notify members as soon as possible if 
there is any change. 
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